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ton & Old Dominion Railway.. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

C. E. Nicol, of Alexandria, and W. J. Lambert, of Washing- 
ton, D. C, for plaintiff in error. 

C. V. Ford, and Wilson M. Farr, both of Fairfax, for defend- 
ant in error. 



NORFOLK & W. RY. CO. v. ALLEN et al. 
June 10. 1915. 
[85 S. E. 497.1 

1. Pleading (§ 355*)— Limitations— Striking Out Pleas.— Where 
there are three pleas of the statute of limitations, two of them are 
properly stricken where the facts proven therein are equally proven 
under the plea not stricken. 

[Ed. Note.— For* other cases, see Pleading, Cent. Dig. §§ 1102-1110; 
Dec Dig. § 355.* 11 Va.-W. Va. Enc. Dig. 222; 14 Va.-W. Va Enc. 
Dig. 832; 15 Va.-W. Va. Enc. Dig. 805.1 

2. Trial (§ 252*) — Instructions — Applicability to Evidence. — In a 
suit for diverting water from plaintiff's premises by means of a 
railroad pumping station, an instruction that, if the pumping sta- 
tion was permanent and had existed for five years, plaintiff could not 
recover, was properly refused, where there w%ts no evidence to sup- 
port it. 

[Ed. 'Note.— For other cases, see Trial. Cent. Dig. §§ 505. 596-612; 
Dec. Dig. § 252.* 7 Va.-W. Va. Enc. Dig. 718: 14 Va.-W. Va. Enc. 
Dig. 563; 15 Va.-W. Va. Enc. Dig. 513.] 

3. Limitation of Actions (§ 55*) — Accrual of Action— Unlawful 
Structures — Lawful Structures. — Where a permanent structure al- 
leged to constitute a nuisance is unlawful of itself,' a cause of action 
accrues at once upon the erection thereof, but when -the structure 
is lawful, and not per se injurious, a cause of action arises only for 
injuries resulting from the use thereof. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
?§ 299-306; Dec. Dig. § 55.* 10 Va.-W. Va. Enc. Dig. 503; 14 Va.-W. 
Va. Enc. Dig. 786; 15 Va.-W. Va. Enc. Dig. 746.] 

4. Limitation of Actions (§ 55*) — Accrual of Action — Lawful 
Structure. — In an action for diversion of water from plaintiff's prem- 
ises by a railroad pumping station, where it appeared that the sta- 
tion was not permanently used, and that no damages had resulted, 
limitations ran, not from the erection thereof, but from the date of 
the injury. 

[Ed. Note. — For other cases, see Limitation of Actions. Cent. Dig. 
S§ 299-306; Dec. Dig. § 55.* 10 Va.-W. Va. Enc. Dig. 503: 14 Va.-W. 
Va. Enc. Dig. 78C; 15 Va.-W. Va. Enc. Dig. 786.1 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Error to Circuit Court, Prince Edward County. 

Action by one Allen and others against the Norfolk & Western 
Railway Company. There was a judgment for plaintiffs, and 
defendant brings error. Affirmed. 

Kirkpatrick & Howard, of Lynchburg, and Marshall McCor- 
mkk, of Roanoke, for plaintiff in error: 

B. Warren Wall, of Farmville, and Coleman, Basley & Cole- 
man, of Lynchburg, for defendants in error. 



SCOf T'S EX'R v. CHESTERMAN. 
June 10, 1915. 
[85 S. E. 502.] 

1. Exceptions, BUI of (§ 7*)— Setting Forth Errors— Rulings on 
Evidence. — A bill of exceptions, calling in question the admissibility 
of evidence, considered, though it was subject to the criticism that 
it was unduly protracted and somewhat confused. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. § 
9; Dec. Dig. § 7.* 5 Va.-W. Va. Enc. Dig. 380; 14 Va.-W. Va. Enc. 
Dig. 417; 15 Va.-W. Va. Enc. Dig. 361.] 

2. Customs .and Usages (§ 12*) — Building Contracts — Obligation 
of Parties — Evidence. — A building contract required the contractor 
to furnish all materials and labor of every description for the per- 
formance of the work and lay out his work and be responsible for 
its correctness, and provided that any dispute as to the construction 
of the specifications should be determined by the architect, whose 
decisions should be final. A question as to whose duty it was to 
underpin the wall of a building while excavation for the foundation 
was being done was submitted to the architect, who decided that if 
was the duty of the contractor so to do. Held, that evidence that 
custom did not include in the contract underpinning was inadmissi- 
ble, in the absence of proof that the owner or architect knew of the 
custom, or that the architect was guilty of fraud. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. 
§§ 23, 24; Dec. Dig. § 12.* 13 Va.-W. Va. Enc. Dig. 416; 14 Va.-W. 
Va. Enc. Dig. 1041; 15 Va.-W. Va. Enc. Dig. 1026.] 

3. Customs and Usages (§ 16*) — Evidence — Admissibility. — Evi- 
dence of custom will not be admitted under the guise of explaining 
a contract to ingraft on it a new provision on which to base a de- 
fense, especially when the custom is not pleaded. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. 
§§ 27, 28; Dec. Dig. § 16.* 13 Va.-W. Va. Enc. Dig. 416; 14 Va.-W. 
Va. Enc. Dig. 1041; 15 Va.-W. Va. Enc. Dig. 1026.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



